From: Burley. Veronica on behalf of Acting Administrator

To: Garvin, Shawn; Sussman, Bob; Acting Administrator; Giles-AA. Cynthia; Stoner, Nancy; Kopocis. Ken; Pomponio
John

Cc: Penman, Crystal; Maddox. Donald; Porterfield. Teri; Ashwell, Elizabeth; Donlon, Janice; Huffman,. Linda

Subject: Pre-Brief for Buffalo Mountain Mine Call with DoT and Army

Attachments: Kina Coal and Buffalo Mtn talking pts 3-18-13.docx

Issue Paper BMT-KCH timeline.pdf
Alternatives Explaination.pdf

When: Wednesday, March 20, 2013 2:00 PM-2:30 PM (GMT-05:00) Eastern Time (US & Canada).
Where: ARN 3412 or Dial in: 8662993188 and PIN: 202.564.4711

Note: The GMT offset above does not reflect daylight saving time adjustments.
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Please provided updated materials for this discussion:
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Suggested talking points for calls to JoEllen Darcy and John Pocari on combined EIS for

Buffalo Mountain Mine and King Coal Highway

March 18, 2013





We are hearing that the Corps/Highway may release very soon a draft Supplemental EIS for this combined mine/highway project.  



I am calling you to suggest that we would all be better served by taking the time to review alternatives and work together to develop a more defensible NEPA document.



As we agreed many months ago, we have been working across the agencies on this effort.



We think the record is compelling that there may well be alternatives to the project design favored by the proponent, which could achieve the project purpose but reduce the impact, perhaps significantly.

	

This is a huge project – among the largest surface coal mines ever proposed in Appalachia – with corresponding large impacts.  



	Reducing impacts through careful design is a goal we share across all the federal agencies.



We think it makes sense to take a little more time to explore these alternatives, given that this is a huge project and the need to be clear about impacts in the draft SEIS.  Our understanding is that the highway is not close to ready to proceed, and that the mining company still has other mining underway, so that taking more time should not affect project schedules.



If raised: We understand that the Corps has some narrowly framed concerns with EPA’s suggestions.  A technical meeting is scheduled this week to review that.  What is not debatable though is that we should – and as yet have not – look for opportunities to mitigate and reduce impacts through consideration of alternatives.



NEPA requires analysis of alternatives.  The public – and private litigants – will rightfully be concerned about an EIS that has only 2 alternatives: the proponent’s project and no action.   No serious consideration of alternatives creates a problem for defensibility of NEPA documents and especially so for such a large project with such significant impacts.



We stand ready to work with you.  There is a meeting to discuss alternatives this week, and we hope that will lay the foundation for a more robust discussion of alternatives among the agencies.






King Coal Highway/Buffalo Mountain Surface Mine
Supplemental Draft Environmental Impact Statement
Timeline for Study
March 19, 2013

Issue: The WV Division of the Federal Highway Administration (FHWA) and the Huntington District
Corps of Engineers (Corps) are jointly drafting a Supplemental Environmental Impact Statement (SEIS)
for the proposed Buffalo Mountain Mine with a post mine land use for a portion of the King Coal
Highway. The FHWA has informed the Region that the SDEIS may be signed and published March 22.
Based on our review to date, the Region expects to have significant concerns with the range of
alternatives and the environmental analysis presented when the SDEIS is formally released.

Summary of the timeline for the preliminary SDEIS has been requested.

Background:
On June 30, 2011, EPA received the Preliminary Draft EA for the Delbarton to Belo section. EPA

sought CEQ’s input and met with CEQ, FHWA and the Corps on October 18, 2011 to discuss the need
for an EIS. EPA reviewed and commented on the PDEA Nov. 9, 2011; an interagency meeting took
place on November 18, 201 1to discuss responses to CEQ’s comments. The lead agencies announced
that an EIS would be prepared (instead of an EA) on Dec 12, 2011. The NOI was published in the
Federal Register on Jan 25, 2012.

¢ Interagency calls/meetings took place in February to discuss process and scoping (including Feb
3 and 7). EPA traveled to West Virginia to meet with the lead and participating agencies to
discuss scope of the study on February 16. EPA agreed to participate as a cooperating agency in
the development of the SEIS in correspondence dated March 16, 2012. EPA Region Il sent
scoping comments for the SEIS in correspondence dated March 19, 2012.

e The lead agencies initially estimated that the SDEIS would be released April 16, 2012.

¢ Simultaneous with development of the NEPA study, the proponent advanced NPDES
application. EPA made a General Objection to the NPDES permit on Nov. 4, 2011 and Specific
Objection Jan. 20, 2012. The lead agencies “slowed” the NEPA study to follow the progress of
the NPDES process. EPA lifted the objection on Oct. 26 and the NPDES permit was issued by
the State on Oct. 29, 2012, after which lead agencies indicated that there was pressure to
complete their process.

e Sponsoring Agencies have shared preliminary SDEIS chapters (Chpts 1-4) with the Region for
review and comment. NOTE: this is an informal exchange of information at the request of the
region to view preliminary chapters, there is no “official” review time for preliminary
documents; there has been no feedback from the lead agencies on the comments sent to date
(with exception of the potential alternative, where we did receive responses and draft text
language for the DEIS)

e EPA consistently emphasized need for study of a range of alternatives, comparison of the
original corridor as the width of a specific alignment (instead of the 1000 foot corridor analyzed
in the 2000 EIS) and inclusion of all environmental impact avoidance and minimization
approaches.





o The Region received Chpts 1&2: Oct 30, 2012 comments requested by Nov 8; provided
comments Nov. 20; region conducted a conference call with FHWA and COE on Nov 13
to discuss prelim comments

o Received Chpt 3 Dec 17, 2012 comments requested by Jan 4, 2013; comments were
provided Jan. 18, 2013;

o Received Chpt 4 on Feb 2, 2013 comments requested by Mar 4; comments on Chpt 4
were expected to be provided early this week.

EPA R3 and HQ received a presentation from our contractor on potential alternatives on Oct 9,
2012

FHWA gave a webinar on their review of alternatives on Oct 10, 2012; very limited scope of
alternatives

RA hosted meeting for Consol to present preliminary findings of contractor for potential
alternatives on Oct 24, 2012

EPA received the draft report from our contractor in Dec 2012 and gave FHWA and the Corps
an overview of the work in a meeting in West Virginia on Dec 4. Portions of the contractor’s
work were sent to the lead agencies on Dec 20 to encourage a full range of reasonable
alternatives are considered.

FHWA forwarded to EPA on Feb 1, 2013responses from several agencies (including WV DEP,
WYV DOH, Mingo County) regarding the potential alternatives.

Feb 14 was intended as a meeting date to discuss the potential alternatives. On Feb 19 EPA
sought dates for an interagency technical meeting (to include Consol and the EPA contractor) to
discuss merits and details of potential alternatives; the date of Mar 22 was selected when
schedules were compared.

FHWA forwarded on Mar 11 a draft revision of a portion of Chpt 3, dismissing the potential
alternative






Talking points — Rebuttal to Alternatives Chapter addition for SDEIS

EPA contracted with Atkins to conduct an alternatives analysis for the proposed Buffalo
Mountain Surface Mine/King Coal Highway to help determine if potential practicable
alternatives may be available to construct a surface mine with a post mining land use of a
highway which may have less adverse environmental effects. This analysis was intended to
inform the NEPA process. The contractor’s analysis did not include the incorporation of flat
land within the project area for potential future commercial/residential development.

EPA met with the lead agencies on December 4, 2012 to present the summary of the contractor’s
analysis. At the end of the meeting the lead agencies requested that additional informaiton be
provided to them for consideration and study. A summary of the contractor’s draft report was
provided by email on December 20, 2012. That summary was shared with the other stakeholders
in the project including the WV Division of Highways, the WV Department of Environmental
Protection, the applicant (Consol) and the Mingo County Redevelopment Authority. All of
which provided in return questions and concerns to the Corps and the FHWA.

Those concerns were then utilized to add a section to the DSEIS Alternatives Chapter (Chapter
3). In summary that Chapter acknowledges the summary contractor’s report provided to them by
EPA, but the Corps and FHWA determined that the proposed alternative would not meet the
project’s purpose, particularly its consistency with the state’s master land use planning process;
would not be practical from an engineering viewpoint; and would be contrary to a consent decree
entered by the U.S. Dicstric Court requiring the use of the AOC+ model in WV.

1) Not meet the project purpose and need: The Corps and FHWA provided EPA a
preliminary draft chapter which discussed the lead agencies defined purpose and need for
the project. That P&N stated “[t]he purpose of the current action is to construct a coal
mine project that accommodates the future construction of the King Coal Highway
between Delbarton and Belo in Mingo County, West Virginia.” The potential practicable
alternative presented to the Corps and FHWA by EPA is fully consistent with this defined
project purpose.

a. The alternative includes the development of the Buffalo Mountain Mine with the
same coal tonnage mined and incorporates a post mining land use of a highway.

b. Nowhere in the information or coordination for this project has the Corps or the
FHWA indicated that the project’s purpose has changed to include economic
development.

C.

2) Consistency with the state’s land use planning process: According to the FHWA and the
Corps “[u]nder state law, counties with surface-mined properties are required to produce
a land use master plan for coal operators to use for potential post-mine development
within their mining permit boundaries.”

a. To the best of EPA’s understanding changes to the state’s SMCRA program must
be approved by OSM, and it is unclear whether the incorporation of this state law
has been federally approved by OSM as part of the state’s SMCRA program.





b. Under the Section 404(b)(1) Guidelines only an alternative which is considered
practicable must be considered. Practicable means capable, in light of cost and
existing technology, of achieving the basic purpose of the proposed activity.

c. Inaddition, CEQ 40 Frequently Asked Questions addresses alternatives: Section
1502.14 requires the EIS to examine all reasonable alternative to the proposal.
The emphasis is on what is “reasonable” rather than on whether the proponent or
applicant likes or is itself capable of carrying out a particular alternative.
Reasonable alternatives include those that are practical or feasible from the
technical and economic standpoint. Also, an alternative that is outside the legal
jurisdiction of the lead agency must still be analyzed in the EIS if it is reasonable.

3) Use of RAM 145 instead of AOC+ and the Consent Decree: To the extent that RAM 145
meets or satisfies the requirements of AOC+ we don’t see it as inconsistent with that
method. EPA views AOC+ as a floor and not a ceiling in striving for avoidance and
minimization.

a. To our knowledge, WVDEP has approved SMCRA permits for two other surface
mines which applied and utilized the RAM 145 methodology. This past practice
would indicate that WVDEP is not limited by the Consent Decree.

b. In addition, OVEC was also a signatory to the Consent Decree and we would
recommend that that party also be consulted and allowed to weigh in on to the
degree to which RAM 145 may or may not be utilized by the WVDEP.

4) Engineering concerns:
a. First the state is concerned that some of the valley fills proposed appear to exceed
state regulatory limitations on original ground slope at their toe locations.
i. All slopes are designed within the regulatory requirements.
b. Second, the state was concerned that the decks of the valley fills proposed in the
contractor’s analysis have significant overstacking.
i. Nothing in the AOC+ analysis procedures precludes raising the deck of an
AOCH+ fill above the Target Fill Elevation.






